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Practice Ques. - Do you agree that existence of 
Section 124-A of the Indian Penal Code (IPC), 
1860 is justifiable in a democracy like India? 
Critically Analyze 

Section 124A under which I am happily 
charged is perhaps the prince among the 
political sections of the Indian Penal Code 
designed to suppress the liberty of the citizen. 
Affection cannot be manufactured or 
regulated by the law. If one has no affection 
for a person, one should be free to give the 
fullest expression to his disaffection, so long 
as he does not contemplate, promote or incite 
to violence. 
- Mahatma Gandhi, March, 1922 
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WHAT IS SEDITION? 

In general term, Sedition is basically any form of 
speech; action or writing that incites the detestation 
against the established order and harms the systematic 
peace of the country. The term “Sedition may include 
any commotion, though not aimed at direct and open 
violence against the laws. A seditionist is one who 
engages in or promotes the interests of sedition. 

Indian constitution's chapter VI deals with offences 
against the state and sedition is charged under Section 
124A of the IPC. 

The term “Sedition” is defined under Indian Penal 
Code which states as follows , “Whoever, by words, 
either spoken or written, or by signs, or by visible 
representation, or otherwise, brings or attempts to 
bring into hatred or contempt, or excites or attempts to 
excite disaffection towards the government established 
by law in India, shall be punished with imprisonment 
for life, to which fine may be added, or with 
imprisonment which may extend to three years, to 
which fine may be added, or with fine.” Based upon 
the nature of the seditious charged. 

The expression “disaffection” includes disloyalty and 
all feelings of enmity. 

Further section 124-A of Indian Penal Code was 
repealed by the Indian Penal Code Amendment act 
1898 and new law was introduced. The constitution 
of India does not define the word sedition but it 
deals with the “offences related to the state” under 
chapter VI. Even though the constitution of India says 
that all the citizen have the right to freedom of speech 
and expression which incorporates protection to its 
entire citizen and also states that every citizen holds 
the right to raise his or her opinion through print or 
electronic media wherein certain restriction are being 
imposed on these rights 

ORIGIN OF THE SEDITION LAW 

To understand the usage of the sedition law, one needs 
to look back at the time in which it was incorporated 
into the IPC. In 1837, Thomas Macaulay introduced 
sedition as an offence through clause 113 of the Draft 
Indian Penal Code. However, in 1860, when the IPC 
was enacted, the section pertaining to sedition was 
omitted. Many British lawmakers saw this as a 
dangerous development because they believed that the 
press had to be kept in check through such a law or 
they would further an anti-colonial agenda. In 1870, 
British suspicions about Wahabism and increasing 
Wahabi activities in the subcontinent led to the 
introduction of sedition under Section 124A of the 
IPC.  

The origin of sedition law in India is linked to the 
Wahabi Movement of 19th century. The Wahabi 
movement centered on Patna and was an Islamic 
revivalist movement. The movement was led by Syed 
Ahmed Barelvi. The movement was active since 1830s 
but in the wake of 1857 revolt, it turned into armed 
resistance, a Jihad against the British. Subsequently, 
the British termed Wahabis as traitors and rebels and 
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carried out extensive military operations against the 
Wahabis. The movement was fully suppressed after 
1870.  Sedition law was used to quash the freedom 
struggle and retain imperial power. 

Section 124A – and other short-lived laws that curbed 
free speech – the Vernacular Press Act, 1878, 
[repealed in 1881], the Newspapers (Incitement of 
Offences) Act, 1908, and the Indian Press Act, 1910 
[repealed in 1921] – gave legal backing to the state to 
restrict voices that went against it. 

Sedition Laws in Colonial and 
Independent India 

The famous personality Jogendera Chandra Bose 
who was the editor of ‘Bangobasi’ was charged for 
sedition in 1891 for his criticism of the “age of 
consent bill” where he wrote that the bill was 
disastrous to religion and was being forcefully 
imposed on Indians. 

Later Mahatma Gandhi was also tried for his article 
which was published in the magazine “Young India” 
where he said that the section 124-A of the IPC was 
designed to restrain the liberty of the citizen and also 
held that affection cannot be manufactured or 
regulated by the law. If a person has no affection then 
one should be free to give the fullest expression to 
their disaffection unless a person does not contemplate 
or promote to violence. 

During freedom struggle, targets of this law included 
renowned nationalists like Mahatma Gandhi, Bal 
Gangadhar Tilak and Annie Besant. 

Bal Gangadhar Tilak, a leading advocate of Indian 
self-rule,was charged with sedition on two occasions. 
In 1897, he was charged for speeches that allegedly 
incited violence and resulted in the killings of two 
British officers. Mr. Tilak was convicted but got bail in 
1898. In another incident in 1909, he was prosecuted 

for sedition for his newspaper writings.  He maintained 
he was innocent but was convicted and sent to jail for 
six years. 

“Take again Section 124-A of the Indian Penal Code,” 
Jawaharlal Nehru said during a parliamentary 
debate centred around freedom of speech in 1951. 
“Now as far as I am concerned that particular Section 
is highly objectionable and obnoxious and it should 
have no place…in any body of laws that we might 
pass. The sooner we get rid of it the better.”  

 

JUDICIAL INTERPRETATION ON SEDITION 
LAW 

There has been lot of criticism on Sedition law and has 
been used against many persons since the British 
period so, the law on Sedition is also being interpreted 
by judiciary in different cases and from different 
perspective: 

In the case of Queen Empress v. Bal Gangadhar 
Tilak  Wherein the privy council explained the law on 
sedition under section 124A of the IPC for the very 
first time that Sedition is the offence which consisted in 
exciting or attempting to excite in others certain 
feelings towards the government and not the exciting 
or attempting to excite the mutiny or rebellion or any 
sort of actual disturbance, great or small. Further the 
Court held that it is absolutely immaterial where there 
is any outbreak or if any disturbance is being caused 
towards the government. 

The Allahabad High Court in case of Ram Nandan 
v. State of Uttar Pradesh, held that the prevailing 
sedition law is to be ultra-virus under article 
19(1) (a) because while it restricts freedom of speech 
in disregard of whether the interest of public order or 
the security of the state is involved and is capable of 
striking it at the very root of the Constitution. 

http://bombayhighcourt.nic.in/libweb/historicalcases/cases/Second_Tilak_Trial_-1909.html
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In the Constitution Bench of five Judges in the Case 
of Kedar Nath Singh v. State of Bihar wherein 
the Apex Court on pointing towards the law on 
Sedition highly reduced the scope of the offences to 
which the sedition law could be applied and held that 
any law enacted in the interest of the public order may 
be saved from constitutional invalidity. The 
Constitution bench made it clear that allegedly 
seditious speech and expression may be punished only 
if the speech is an ‘incitement’ to ‘violence’, or ‘public 
disorder’ 

Therefore, advocating revolution, or advocating even 
violent overthrow of the State, does not amount to 
sedition, unless there is incitement to violence, and 
more importantly, the incitement is to ‘imminent’ 
violence. For instance, in Balwant Singh v. State 

of Punjab, the Supreme Court overturned the 
convictions for ‘sedition’, (124A, IPC) and ‘promoting 
enmity between different groups on grounds of 
religion, race etc.’, (153A, IPC), and acquitted persons 
who had shouted – “Khalistan zindabaad, Raj Karega 
Khalsa,” .The Supreme Court while relying on the 
doctrine of ‘imminent violence’ almost like an ‘acid-
test’ for determining seditious activity, that the casual 
raising of slogans once or twice by two individuals 
alone cannot be aimed at exciting or attempt to excite 
hatred or disaffection towards the Government as 
established by law in India. 

Praveen Togadia was in 2003 slapped with the 
charge of sedition by the Rajasthan government. The 
charges include an attempt “to wage a war against the 
nation.” 

http://indiankanoon.org/doc/123425906/
http://indiankanoon.org/doc/123425906/
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In 2007, Binayak sen was arrested for sedition 
charges due to his help to carry messages to Maoists in 
Chhattisgarh. 

In 2009 V Gopalaswamy (Vaiko) sedition charges 
were being framed and was being slapped for his 
statements against India’s sovereignty in speech on Sri 
Lanka’s war with LTTE 

In 2010, writer Arundhati Roy was also arrested for 
making anti-India speech in New Delhi at a conference 

on “Azadi- the only way. The following words of the 
Arundhati Roy were held to be seditious: 

Kashmir has never been an integral part of India. It is 
a historical part. Even the India government has 
accepted the fact. 

Through these words the Arundhati Roy and the others 
were charged under sections 124A (sedition). However 
after taking political opinion the ministry decided not 
to file any case against her words 
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In Indra Das v. State of Assam and Arup Bhuyan 
v. State of Assam, the Supreme Court unambiguously 

stated that only speech that amounts to “incitement to 
imminent lawless action” can be criminalised. 

 

Recently in the year 2012, In the case of Aseem 
Trivedi the cartoonist was being arrested for the 
charges of sedition because his banners and cartoons 
mocked the constitution, parliament and the India’s 
national flag. Several well known personalities 
criticized his arrest 

In Shreya Singhal v. Union of India, the famous 
66A judgment, the Supreme Court drew a clear 
distinction between “advocacy” and “incitement”, 
stating that only the latter could be punished. 

In the year 2014, some of the Kashmiri students were 
charged with sedition for supporting Pakistan in a 
cricket match between India and Pakistan. 

Hardik Patel In 2015 The Gujarat government 
booked a Patel leader under sedition for sending 
messages containing “offensive language against the 
Prime Minister, the State Chief Minister and Amit 
Shah, the President of BJP”. These cases are indicative 
of a high level of intolerance being displayed by 
governments towards the basic freedom enjoyed by 
citizens.  

Kanhaiya Kumar In February 2016, JNU, 
Jawaharlal Nehru university student union president 
Kanhaiya Kumar was arrested on charges of sedition 
under section 124-A of Indian Penal Code. However 
this arrest has raised a political turmoil in the country 
with academicians and activists marching and 
protesting against this move by the government. While 

http://indiankanoon.org/doc/1525571/
http://indiankanoon.org/doc/792920/
http://indiankanoon.org/doc/792920/
http://indiankanoon.org/doc/110813550/
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those associated with JNU, past and present feel that 
the government is stifling and ruthlessly suppressing 
dissent, there is another part of the population that 
believes JNU for long has been supporting anti India 
activities and the students involved must be punished 
for this act.  

Thus, if the Sedition law is used arbitrarily it would 
violate the freedom of Speech and Expression as 
enshrined under article 19 of the constitution of India
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CURRENT POSITION: 

Even after different interpretations by the courts, India 
is one of the few countries where there is an outdated 
law on sedition and the provisions related to the 
sedition needs to be amended. Still today in this 
democracy country the Section 124-A continues to be 
used in irrespective of whether the alleged seditious act 
or words constitute the tendency to cause incitement to 
violence and cause public disorder. Further it is 
demanded by various sections of the society that under 
the India Penal Code there are certain sections relating 
to the law of sedition which must be removed and need 
amendment. 

The hon’ble Supreme Court of India in Maneka 
Gandhi v. Union of India  held that freedom of 
speech and expression carries with it the right to gather 
information which is not limited to one country but can 
be exchanged from different countries also which is 
not being confined to the geographical limitations. 
Thus, criticism against the government policies and 
decisions within a reasonable limit that does not incite 
people to rebel is consistent with freedom of speech 
and expression 

In August 2014, the Maharashtra Government had 
come out with a circular that defined the conditions 
under which the police can arrest a person on sedition 
charges. This circular was immediately criticized by 
the people as an attempt by the government to stifle the 
democratic rights of the people. The circular was 
immediately dragged into Maharashtra High Court and 
the court ordered the government to withdraw it

 

However as per the today’s environment is being 
concerned and the law of sedition is being highlighted 
the sedition which is being charged merely on words 
spoken or written should be avoided because there lies 

certain gaps and grey area and the law regarding this 
needs to be amended so as to fulfill these gaps . Thus 
these laws are necessary to be implemented in the 
country like India where there are so many defensive 
forces which are being acting. Hence the need for such 
law is to remove such activities that promote violence 
and public disorder 

CONCLUSION 

Further it is concluded that the world largest 
democracy has shown more liberal attitude towards 
safeguarding the freedom of speech and expression as 
enshrined in the constitution in its provision under 
Section 124-A, Indian Penal Code 1860. The object 
behind this stands diluted anyway because of the 
interpretation of various judicial decisions in cases 
invoking the law, restrictions etc. the recent 
controversies in India have sparked out the most 
contentious political debate that whether section 124 of 
the Indian penal code should be abolished or 
retained.  Thus, words and speech can be criminalized 
and punished only in situations where it is being used 
to incite mobs or crowds to violent action. Mere words 
and phrases by themselves, no matter how distasteful, 
do not amount to a criminal offence unless this 
condition is met. 

While a growing number of lawyers and activists seek 
to make 124-A unconstitutional, others say frequent 
misuse is not a ground for repealing a law, in the 
present security situation of India. According to senior 
advocate Ramachandran Raju, no political party would 
support such a move: "They would not like to lose a 
weapon which can be used on dissenting voices." The 
solution might be for the SC to come forward and 
provide procedural safeguards to be followed by law 
enforcement agencies. 

For India, it's a question of walking the fine 
line between liberty and security, tough 
choices and hard lessons. And hoping that 
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reason prevails over politics when it comes to 
freedom. 

 

 

 

Exclusive 
Sedition vs free speech 
Source – Frontline    
Summary by Aspire IAS 
 
 The cases of Kanhaiya Kumar and Geelani are not 

the only cases in the recent past that have brought 
to light the inherent potential of Section 124A of 
the IPC to be abused by law enforcers, with a 
chilling effect on the exercise of freedom of 
expression. 

 
 Defending the freedom of expression was one 

of the noble ideals that inspired India’s 
freedom struggle. Article 51A (b) of the 
Constitution, dealing with Fundamental 
Duties, says it shall be the duty of every citizen of 
India to cherish and follow those noble ideals.  

 
 Therefore, those who abuse Section 124A of the 

Constitution against innocent persons are the ones 
who are truly guilty of violating the Constitution. 
This constitutional duty also imposes an obligation 
on the part of every citizen to expose such abuse of 
law by the authorities in order to defend freedom 
of expression from unreasonable restrictions 
indirectly imposed by the State. 

 
 It is almost an accident that Section 124A survived 

after India’s Constitution came into force in 1950. 
The provision must have died a natural death in 
view of Article 13 of the Constitution, which states 
that all laws in force in the territory of India 
immediately before the commencement of the 
Constitution, insofar as they are inconsistent with 
the provisions of Part III, dealing with 
Fundamental Rights, shall, to the extent of such 
inconsistency, be void. 

 Those who defend Section124A today must learn 
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from history. The Draft Constitution had included 
“sedition” as one of the grounds on which the 
fundamental right to speech could be restricted. 
But owing to the efforts of K.M. Munshi, the 
word “sedition” was deleted from the exceptions 
to the right to freedom of speech and expression 
under Article 19(2) when it was finalised.  

 T.T. Krishnamachari and Seth Govind Das were 
other members of the Constituent Assembly who 
ensured that the word sedition was kept out of the 
Constitution. 

 As Parliament was reluctant to specifically declare 
Section 124A void, despite Prime Minister 
Jawaharlal Nehru’s unequivocal denunciation in 
Parliament of the provision, it was left to the 
judiciary to interpret it.  

 The Punjab High Court in 1951 and the 
Allahabad High Court in 1959 declared Section 
124A unconstitutional.  

 The Supreme Court, however, held it 
constitutional in Kedar Nath Singh vs State of 
Bihar, decided in 1962. In this case, the Supreme 
Court held that Section 124A could only be 
invoked when there is a tendency to public 
disorder by use of violence or incitement to 
violence. This is because the other interpretation, 
authored by Justice Strachey and upheld by the 
Privy Council, would conflict with the 
fundamental right under Article 19(1)(a). 

 The monograph suggests that while the Supreme 
Court has stayed firm in its opinion on sedition 
from Kedar Nath onwards, the lower courts seem 
to continuously disregard this interpretation of 
the law in many cases. 

 In many cases of sedition, High Courts have 
granted bail or acquitted the accused for want of 
evidence. 
 

Some of the cases of sedition are bizarre.  

 
 In 2010, a lecturer, Noor Muhammed Bhat, in 

Gandhi Memorial College, Srinagar, was arrested 
because he added questions on the unrest in 
Kashmir Valley in an examination. He was granted 
interim bail by the Jammu and Kashmir High 
Court in 2011. 

 The Times of India’s resident editor at 
Ahmedabad, Bharat Desai, faced charges, along 
with a senior reporter and a photographer, in 2008 
for questioning the competence of police officers 
and alleging links between them and the mafia. 
The case was dismissed by the court for lack of 
evidence. 

 In the case against Sudhir Dhawale, a reputed Dalit 
social activist and editor of Vidrohi, published 
from Gondia, Maharashtra, the police alleged that 
a State Committee member of the banned 
Communist Party of India (Maoist) had stated in 
an interrogation that he had given his computer to 
Dhawale. Dhawale was arrested in 2011. A 
sessions court acquitted him in 2014. 

 Piyush Sethia, an environmentalist and organic 
farmer in Salem, Tamil Nadu, faced sedition 
charges in 2010 for distributing pamphlets during a 
protest against the Chhattisgarh government’s 
support for Salwa Judum. He was released on 
bail after 23 days in captivity. 

 
NCRB data 
The list of cases of misuse of Section 124A given here 
is not exhaustive. The National Crime Records Bureau 
(NCRB) records that in 2014, 176 cases of offences 
against the state were reported. Of these, 47 were 
reported under section 124A IPC. The NCRB also says 
that 58 people were arrested for sedition in 2014. Bihar 
recorded the maximum arrests, 28, followed by 
Jharkhand, 18. 
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The NCRB may well provide data regarding the 
number of persons convicted and sentenced for 
sedition ,that are very less, thus confirming that the 
trial and the appellate courts hardly find the evidence 
convincing enough to sustain the charges. This proves 
that Section 124A is often a handy tool in the hands of 
the government to inflict procedural punishment 
against its critics, just in order to harass, threaten and 
intimidate. 

 

 

Sedition and the government 
Feb. 16 2016 (The Hindu) 
Summary by Aspire IAS 
 
Section 124-A is intrinsically draconian. The 
problems in the clause are obviously apparent in its 
wordings, and the purpose that it unequivocally seeks 
to achieve: a suppression of all kinds of opposition. 
 
A relic of our colonial past 
Although sedition was originally a part of the IPC, as 
drafted by Thomas Macaulay, it was bizarrely 
dropped from the law when it was enacted in 1860. A 
decade later, the offence was introduced into the IPC 
as Section 124-A, following explicit recognition from 
the colonial government that the earlier omission was 
based on a mistake. The provision, as it reads today 
after some amendments, defines sedition as any action 
— whether by words, signs or visible representation 
— which “brings or attempts to bring into hatred or 
contempt, or excites or attempts to excite disaffection 
towards the Government established by law in India”.  
 
This definition of sedition, Its vagueness certainly 
did wonders for the colonialists. They famously used 
the clause in three separate, successful trials of Bal 
Gangadhar Tilak, and, also, later, in prosecuting 
Mahatma Gandhi in 1922.  
 
The limits of free speech 
 
In 1942, for the first time, the courts in India raised 
pressing questions against the use of sedition as a 
weapon to chill all innocent forms of dissidence. Sir 
Maurice Gwyer, the chief justice of the Federal 
Court, ruled that “public disorder, or the reasonable 
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anticipation or likelihood of public disorder, is the gist 
of the offence”. In so doing, he drew a necessity for a 
link between words uttered and actual threat of 
violence for maintaining a prosecution of sedition. But 
Gwyer’s ruling fell short of devising any rational test 
to determine how this link had to be drawn, as to how 
imminent an act of violence had to be for the state to 
prosecute a speech or expression. Nonetheless his 
reasoning gave to the offence of sedition an iota of 
legitimacy. Just years later, though, before the 
Constitution came into force, Gwyer’s good work was 
undone by the Privy Council. The offence of sedition, 
it wrote, in 1947, was concerned only with the 
“exciting or attempting to excite in others certain bad 
feelings towards the government”. Any requirement 
for a connection between speech and violence was 
nonchalantly dispelled. 
 
When the first amendment to the Constitution was 
introduced, to include public order as a specific 
limitation to free speech, Prime Minister Nehru was 
still categorical in his belief that the offence of sedition 
was fundamentally unconstitutional. “Now so far as I 
am concerned [Section 124-A] is highly objectionable 
and obnoxious and it should have no place both for 
practical and historical reasons, if you like, in any 
body of laws that we might pass,” he said, in 
Parliament. “The sooner we get rid of it the better.” 
 
A weapon to crush opposition 
 
 In the decades since Kedar Nath Singh, Indian free 

speech jurisprudence has gone through substantial 
change. The court has proceeded towards 
expounding something resembling a practical 
theory that distinguishes advocacy and 
incitement. 

 In 1995, the court acquitted some men who had 
raised a number of seemingly incendiary slogans 

in the wake of Indira Gandhi’s assassination, on 
the grounds that there existed no link between the 
slogans and actual threats to public order.  

 Last year, in Shreya Singhal v. Union of India, in 
declaring unconstitutional the notorious Section 
66A of the Information Technology Act, the court 
ruled that speech howsoever offensive, annoying 
or inconvenient cannot be prosecuted unless its 
utterance has, at the least, a proximate connection 
with any incitement to disrupt public order. 

 However, Governments have routinely invoked 
Section 124-A with a view to restricting even 
benign forms of dissent. To argue against sedition 
does not tantamount to arguing in favour of 
absolute free speech. That words which directly 
provoke violence or which directly threaten the 
maintenance of public order deserve censure is 
unquestionable, especially given India’s 
constitutional structure.  

 Its use continues to have the effect of chilling free 
speech and expression in India. Section 124-A of 
the IPC negates the right to dissent, which is an 
essential condition of any reasonable government. 
Viewed thus, it is Section 124-A that is “anti-
India”, that is opposed to the idea of a legitimate, 
liberal democratic state. 

 

0BRender sedition unconstitutional 

 The Hindu Oct 14, 2015 
Summary by Aspire IAS 
 
 ‘Sedition’ is an offence incorporated into the 

Indian Penal Code (IPC) which some state 
governments have found handy to silence or 
discipline critics.  

 This nineteenth century law, enacted to silence the 
Indian people by the colonial rulers, has been 
retained by the democratic government in free 
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India.  
 It has perhaps been used more often by free India’s 

governments than the colonial government did 
during the 77 years of its presence in the Penal 
Code.  

History of sedition 
 The history of the offence of sedition in the IPC is 

one of conflicts in judicial interpretations. In the 
pre-Independence era, a number of landmark cases 
on sedition were decided by the Federal Court as 
well as the Privy Council. These two high judicial 
bodies had taken diametrically opposite positions 
on the meaning and scope of sedition as a penal 
offence.  

 The Federal Court in Niharendu Dutt Majumdar 
Vs. King Emperor (1942) FCR 48 , held that 
“public disorder or the reasonable anticipation or 
likelihood of public disorder is the gist of the 
offence”. These judges were of the view that 
sedition implies resistance or lawlessness in 
some form. In all these cases the point that has 
been emphasised is that if there is no incitement to 
violence, there is no sedition. 

 On the other hand, the Privy Council was of the 
view that acts like incitement to violence and 
insurrection are immaterial while deciding the 
culpability of a person charged with 
sedition.. Queen Empress Vs. Bal Gangadhar 
Tilak (1897) was the first case wherein the law on 
sedition under Section 124A in the IPC was 
explained. Strachey J. stated the law in the 
following terms; 

“The offence consists in exciting or attempting to 
excite in others certain bad feelings towards the 
government. It is not the exciting or attempting to 
excite mutiny or rebellion or any sort of actual 
disturbance, great or small. Whether any disturbance 
or outbreak was caused by these articles is absolutely 
immaterial.” 

 In King Emperor V. Sadashiv Narayan Bhalerao 
(1947 ) , the Privy Council not only reiterated the 
law on sedition enunciated in the Tilak case, but 
also held that the Federal Court’s statement of law 
in the Niharendu Majumdar case was wrong. The 
Privy Council overruled the decision of the Federal 
Court and held that excitement of feelings of 
enmity to the government is sufficient to make one 
guilty under Section 124A of the Code. 

 The Constitution bench of the Supreme Court 
explained the amplitude of sedition for the first 
time in 1962 in the case of Kedarnath Vs. State of 
Bihar ( 1962 ). Quite interestingly the court 
adopted the view of the Federal Court of India that 
the gist of the offence of sedition is “incitement to 
violence” or the “tendency or the intention to 
create public disorder”. So, as per the Constitution 
Bench of the Supreme Court, a person can be 
charged with sedition only if there is incitement 
to violence in his speech or writing or an 
intention to create disorder. 

 
Kedarnath decision 
 
 The issue before the court was whether Section 

124A was violative of Article 19(1)(a) 
relating to freedom of speech and 
expression. If the view of the Privy Council on 
sedition was to be adopted, then Section 124A 
would have had to be struck down as violative of 
Article 19(1)(a).  

 The Supreme Court did not want to do that, so, it 
adopted the strict principles of English Law on 
sedition which were laid down in 
the Niharendu case in 1942. But the court upheld 
the punishment of Kedarnath who did not incite 
anyone to resort to violence and overthrow the 
government. 

 Sedition defined under Section 124A of the IPC is 



14 

Newspaper Analysis Programe TM  
Additional Note-3 (UPSC PTcumMAINS-2020) 

(Sedition analysis) 

 

a colonial law meant to suppress the voice of 
Indian people. That is why the Indian law on 
sedition was different from the English law.  

 Despite the strict construction adopted by the 
Supreme Court, the law enforcement agencies 
have always used it against artists, public men, 
intellectuals, et al for criticising the governments.  

 Therefore, since the governments and its agencies 
have strictly gone by the text of Section 124A 
though the Supreme Court itself did not apply 
these principles to the speech of Kedarnath , the 
law declared in Kedarnath has lost its potency. 
The Supreme Court, being the protector of the 
fundamental rights of the citizens may step in now 
and declare Section 124A unconstitutional. India 
of the 21st century does not require a law used by 
the colonial government to suppress India’s voice. 

 
 

  

 

 

Why Sedition laws should not 
be continued in Free India?  

(The Hindu) 
There is a strong case to question the continuation of 
sedition laws in democratic India for at least three 
reasons.  

1. First, they were framed by colonial ‘rulers’ to 
suppress dissent raised by the ‘ruled’, and is out of 
place in a democratic republic in which political 
sovereignty rests with the citizens.  

2. Second, despite the highest judiciary of 
independent India reading down the Section, there 

appears to be little political restraint in invoking it 
to incarcerate dissenters of all hues.  

3. Third, the existing provisions of the Indian Penal 
Code (IPC) are sufficient to address all threats to 
violence and public order. 

Why Section 124A should be 
retained ?  
(The Indian express) 
 
Chapter Six of the IPC is titled “Offences against the 
state” and originally consisted of Sections 121-130, 
which included the offences of waging war against the 
government of India and, among other things, 
collecting arms with the intention of waging such war.  
The section, in its original form, was invoked in the 
celebrated case of Queen Empress vs Bal Gangadhar 
Tilak in 1897.  
 
Soon thereafter, the section was redrafted and it now 
reads: “124A. Sedition. — Whoever, by words, either 
spoken or written, or by signs, or by visible 
representation, or otherwise, brings or attempts to 
bring into hatred or contempt, or excites or attempts to 
excite disaffection towards, the Government 
established by law in India, shall be punished with 
imprisonment for life, to which fine may be added, or 
with imprisonment which may extend to three years, to 
which fine may be added, or with fine. 
Explanation 1. The expression ‘disaffection’ includes 
disloyalty and all feelings of enmity. 
Explanation 2. Comments expressing disapprobation 
of the measures of the Government with a view to 
obtain their alteration by lawful means, without, 
exciting or attempting to excite hatred, contempt or 
disaffection, do not constitute an offence under this 
section. 
Explanation 3. Comments expressing disapprobation 
of the administrative or other action of the Government 

http://indianexpress.com/article/india/india-news-india/what-is-section-124-a-under-which-one-is-charged-with-sedition/
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without exciting or attempting to excite hatred, 
contempt or disaffection, do not constitute an offence 
under this section.” 
 
In 1962, the Supreme Court restored 
the view of the Federal Court while expressly holding 
that Section 124A was not violative of the 
fundamental right to free speech and expression 
under Article 19(1)(a). 
This section would apply only to those activities 
involving incitement to violence or intention to create 
public disorder or cause disturbance of public order 
(Kedar Nath Singh vs State of Bihar). 

 
The day after the assassination of Indira Gandhi, two 
persons raised slogans of “Khalistan zindabad” and 
“Raj karega Khalsa”. The Supreme Court acquitted the 
accused, observing that the raising of some slogans a 
few times, which did not evoke any response and did 
not create any law and order problem, did not attract 
Section 124A.  
 
The court rightly observed that sometimes the arrest of 
individuals, rather than the slogans shouted, could lead 
to tension and a law and order problem and cautioned 
that over-sensitiveness could be counter-productive. 
Indeed, the explanations to Section 124A make it clear 
that criticism or disapproval of actions of the 
government do not amount to sedition. 
 
The Law Commission of India  
The Law Commission of India had undertaken a 
careful re-examination of Section 124A. In its 42nd 
report, published in 1971, it wanted the section to be 
extended to include disaffection towards the 
Constitution of India, Parliament and state legislatures 
and the administration of justice. It also wanted the 
punishment to be reduced to a maximum of seven 
years. While the sentence can be restricted to seven 
years, there is no reason to expand the ambit of the 

definition. The present section has stood the test of 
time and the courts have restricted its application to 
serious acts that incite violence or create a major law 
and order problem. 
 
Indeed, the call for its abolition may be 
incorrect. There is no data on the number of 
complaints that have been filed under this section in 
different states. What were the seditious utterances or 
activities? How many persons have been convicted? 
Without an analysis of the empirical evidence on the 
implementation of this section, it would be perilous to 
abolish it as an anachronistic colonial provision. 
 
We cannot forget that dozens of districts in different 
states face a Maoist insurgency and rebel 
groups virtually run a parallel administration. 
These groups openly advocate the overthrow of the 
state government by revolution. Against the backdrop 
of this stark reality, the abolition of Section 124A 
would be ill-advised merely because it has been 
wrongly invoked in some highly publicised cases. 

Summary of the Supreme Court of India 
decision in Kedar Nath Singh vs State of 
Bihar (1962) on the offence of sedition 

defined in Section 124A IPC  
 
In Kedar Nath Singh, the question before the Supreme 
Court was as to the constitutionality of s. 124A and s. 
505 of the Indian Penal Code under Article 19(2) with 
particular reference to security of the State and public 
order, both of which find mention in that Article.  
 
In its analysis of Section 124A, the Supreme Court in 
Kedar Nath Singh first noted that the words 
“Government established by law" were not a reference 
to “the person's for the time being engaged in carrying 



16 

Newspaper Analysis Programe TM  
Additional Note-3 (UPSC PTcumMAINS-2020) 

(Sedition analysis) 

 

on the administration" but referred to the Government 
as the visible symbol of the State. The Supreme Court 
clarified that the crime of sedition was a crime against 
the State and was intended to protect the very 
existence of the State. The purpose of the crime of 
sedition was to prevent the Government established by 
law from being subverted because “the continued 
existence of the Government established by law is an 
essential condition of the stability of the State”.  
 
According to the Supreme Court the essence of the 
crime of sedition requires acts which are intended to 
have the “effect of subverting the Government” by 
violent means.  
 
In Kedar Nath Singh, the Supreme Court also clarified 
what is not sedition.  
1. Mere “strong words used to express 

disapprobation of the measures of Government 
with a view to their improvement or alteration by 
lawful means” is not sedition.  

2.  “Comments, however strongly worded, expressing 
disapprobation of actions of the Government, 
without exciting those feelings which generate the 
inclination to cause public disorder by acts of 
violence” is not sedition.  

3. “commenting in strong terms upon the measures or 
acts of Government, or its agencies, so as to 
ameliorate the condition of the people or to secure 
the cancellation or alteration of those acts or 
measures by lawful means, that is to say, without 
exciting those feelings of enmity and disloyalty 
which imply excitement to public disorder or the 
use of violence” is not sedition.  

 
The Supreme Court clarified that a “citizen has a right 
to say or write whatever he likes about the 
Government, or its measures, by way of criticism or 
comment, so long as he does not incite people to 

violence against the Government established by law or 
with the intention of creating public disorder.”  
 
So to summarize, the Supreme Court has stated that 
Section 124A cannot be interpreted literally. The two 
essential ingredients required to establish the crime of 
sedition under Section 124A are  

i. The acts complained of must be intended to 
have the “effect of subverting the 
Government” by violent means; and  

ii.  The acts complained of must be intended, or 
have a tendency, to create disorder or 
disturbance of public peace/ law and order by 
resort to violence and must incite violence.  

 
Therefore, mere slogan shouting against the State or 
the Government established by law which is not 
intended to have the “effect of subverting the 
Government” by violent means; and which is not 
intended to, nor has the tendency, to create disorder or 
disturbance of public peace/ law and order by resort to 
violence; and which does not incite violence will not 
amount to the crime of sedition under section 124A. 
 

1B'Sedition' versus free speech 
August 28, 2011    The Hindu 
 
It is deplorable that three sentences uttered at a 
seminar relating to the status of Kashmir within India 
should have evoked such zealous hyper-patriotic anger 
and resulted in demands for invoking harsh sedition 
laws. Writer and social activist Arundhati Roy has 
strong views on the strife-torn and troubled Valley, 
which many may disagree with, or regard as extremely 
contentious. But what possible justification can there 
be — as the Bharatiya Janata Party has outrageously 
demanded — for slapping a case against her under 
Section 124 (A) of the Indian Penal Code, for exciting 
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“disaffection” towards or bringing “hatred or 
contempt” against the government? Do we lock up or 
threaten to silence our writers and thinkers with an 
archaic section of the law that carries a maximum 
penalty of life imprisonment, merely because they 
speak their minds? Why is it criminal to suggest that 
Kashmir's status in India is not settled despite the 
accession? Aren't so many others in Jammu and 
Kashmir saying as much? Didn't Chief Minister Omar 
Abdullah recently remark that the State had only 
acceded to, and not merged with, the Indian Union? 
The central government would do well publicly to 
make a stand and deny reports that it is considering 
pressing sedition charges against Ms Roy and Hurriyat 
leader Syed Ali Shah Geelani, who addressed the same 
seminar. Courts too must apply their mind and refuse 
to entertain frivolous and vexatious petitions that make 
such outrageous allegations. 
 
In his classic defence of free speech, On Liberty, John 
Stuart Mill laid down what is known as the ‘harm 
principle.' It postulates that the only justification for 
silencing a person against his will is to prevent him 
from causing harm to others. It is to this powerful 
libertarian mid-19th century principle that we owe the 
idea that free speech cannot be proscribed merely 
because we find it disagreeable, and that curbs may 
be imposed only if such expression constitutes a direct, 
explicit, and unequivocal incitement to violence. There 
is no such nexus in Ms Roy's statements on Kashmir, 
which are shaped around the theme of gross human 
rights violations and (as she points out in a statement: 
"Pity the Nation that has to silence its writers" ) 
“fundamentally a call for justice.” It is tragi-comic that 
there is talk of ‘sedition' at a time when it is regarded 
as obsolete in many countries. Courts have ruled that 
laws that aim to punish people for bringing a 
government into hatred or contempt are frighteningly 
broad and risk being used to suppress radical political 

views.  
In Britain, the last completed trial in a sedition case 
dates back to 1947. In the United States, Supreme 
Court rulings have rendered toothless the most recent 
sedition law, the Smith Act enacted in 1940.  
         

 

 

Summary (Question-Answer 
format) 

Sedition explained (The Indian Express) 
 
How is ‘sedition’ defined under the Indian 
Penal Code? 
Under Section 124A of the IPC, the offence of sedition 
is committed when any person by words or otherwise 
brings or attempts to bring into hatred or contempt, or 
excites or attempts to excite disaffection towards, the 
government established by law. Three explanations 
added to the provision lay down that while 
“disaffection” shall include disloyalty and all feelings 
of enmity, comments without exciting or attempting to 
excite hatred, contempt or disaffection, will not 
constitute an offence. 
Sedition is a cognisable, non-bailable and non-
compoundable offence under the law, entailing life 
imprisonment as maximum punishment, with or 
without a fine. Sedition was not a part of the original 
IPC that was enacted in 1860 — it was introduced in 
1870, when it was said it had been dropped from the 
original IPC draft by mistake. 
 
How was this provision of the IPC used by 
the government of the British Raj? 
It came in handy to muzzle nationalist voices and 
demands for freedom — the long list of India’s 

http://indianexpress.com/article/india/india-news-india/what-is-section-124-a-under-which-one-is-charged-with-sedition/
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national heroes who figured as accused in cases of 
sedition includes Bal Gangadhar Tilak, Mahatma 
Gandhi, Bhagat Singh and Jawaharlal Nehru. Tilak 
was sentenced to six years in jail after he was held 
guilty of sedition by the Privy Council for writing a 
piece in his newspaper, Kesari, under the heading “The 
misfortune of the country”. 
However, ‘sedition’ was interpreted differently by the 
Federal Court that started functioning in 1937, and the 
Privy Council, which was the highest court of appeal 
based in London. In Niharendu Dutt Majumdar Vs 
King Emperor, 1942, the Federal Court held that 
“public disorder or the reasonable anticipation or 
likelihood of public disorder is the gist of the offence”, 
but this proposition was overturned by the Privy 
Council in King Emperor Vs Sadashiv Narayan 
Bhalerao, 1947. 
The Privy Council underscored the law laid down in 
Tilak’s case to hold that incitement to violence was not 
a necessary precondition for constituting the crime of 
sedition. It held that excitement of feelings of enmity 
to the government was sufficient to establish guilt 
under Section 124A. 
 
How has the Supreme Court interpreted 
Section 124A since Independence? 
In 1962, the Supreme Court dealt with an appeal by 
one Kedar Nath Singh from Bihar, who had been 
convicted and jailed under the sedition charge for 
delivering a speech in which he said: “Today, the dogs 
of CBI are loitering around Barauni. Many official 
dogs are sitting even in this meeting. The people of 
India drove out the British from the country and 
elected these Congress goondas to the gaddi. As we 
drove out the British, we shall strike and drive out 
these Congress goondas as well. They have today 
established a rule of lathis, bullets in the country. We 
believe in (a) revolution which will come, and in the 
flame of which, capitalists, zamindars and Congress 

leaders will be reduced to ashes, and on their ashes 
will be established a government of the poor and the 
downtrodden people of India.” 
In his appeal to the top court, Singh questioned the 
constitutional validity of Section 124A, contending it 
stifled his right to free speech under Article 19 of the 
Constitution. The court faced two directly conflicting 
interpretations of Section 124A — one by the Federal 
Court in Niharendu Dutt’s case; the other by the Privy 
Council in the Sadashiv Narayan Bhalerao case. The 
judgments expressed contradictory views on whether 
the incitement to violence or a tendency to disturb 
public order was a necessary ingredient of the offence 
under Section 124A. 
 
 
 
 
And what did the Supreme Court rule in 
the case? 
The court examined whether the constitutionality of 
Section 124A could be protected as a reasonable 
restriction on the right to free speech, with particular 
reference to the security of the state and public order. 
It upheld the constitutional validity of Section 124A in 
the IPC by holding that the purpose of the crime of 
sedition was to prevent the government established by 
law from being subverted because “the continued 
existence of the Government established by law is an 
essential condition of the stability of the State”. 
 
Okay, so what then is sedition? 
The Constitution Bench of the Supreme Court ruled in 
the Kedar Nath case that any act that had the “effect of 
subverting the Government” by violent means or 
create public disorder would come within the 
definition of sedition. 
“Acts within the meaning of s. 124A which have the 
effect of subverting the Government by bringing that 

http://indianexpress.com/tag/congress/
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Government into contempt or hatred, or creating 
disaffection against it, would be within the penal 
statute because the feeling of disloyalty to the 
Government established by law or enmity to it imports 
the idea of tendency to public disorder by the use of 
actual violence or incitement to violence. In other 
words, any written or spoken words, etc., which have 
implicit in them the idea of subverting Government by 
violent means, which are compendiously included in 
the term ‘revolution’, have been made penal by the 
section in question,” ruled the top court. 
 
And what is not sedition? 
The court ruled that disapproval of the measures of 
government with a view to their improvement or 
alteration by lawful means is not sedition. It held that 
“comments, however strongly worded, expressing 
disapprobation of actions of the Government, without 
exciting those feelings which generate the inclination 
to cause public disorder by acts of violence” would not 
attract the penal offence. 
The court added that “commenting in strong terms 
upon the measures or acts of Government, or its 
agencies, so as to ameliorate the condition of the 
people or to secure the cancellation or alteration of 
those acts or measures by lawful means, that is to say, 
without exciting those feelings of enmity and 
disloyalty which imply excitement to public disorder 
or the use of violence”, is not sedition. 
“A citizen has a right to say or write whatever he likes 
about the Government, or its measures, by way of 
criticism or comment, so long as he does not incite 
people to violence against the Government established 
by law or with the intention of creating public 
disorder,” it further maintained. 
 
 

Exclusive (For Essay) 

Detailed Discussion and Critical 
Analysis of Sedition  

Source – Frontline   April 15, 2016 

Colonial relic 

THE history of India’s freedom movement is the 
history of the law of sedition in India and its 
systematic use by the British colonial rulers as a 
weapon to crush the freedom movement. That history 
is studded with notable trials of its leaders on charges 
of sedition. When India became independent, its 
leaders expressed their loathing of that law, which the 
British had maliciously inscribed on the statute book. 

None expressed the sentiment better than the first and 
greatest Prime Minister ever—Jawaharlal Nehru. He 
said in Parliament on May 29, 1951: “Take again 
Section 124 A of the Indian Penal Code. Now so far as 
I am concerned that particular section is highly 
objectionable and obnoxious and it should have no 
place both for practical and historical reasons, if you 
like, in any body of laws that we might pass. The 
sooner we get rid of it the better. We might deal with 
that matter in other ways, in more limited ways, as 
every other country does but that particular thing, as it 
is, should have no place, because all of us have had 
enough experience of it in a variety of ways and apart 
from the logic of the situation, our urges are against 
it.” (Parliamentary Debates; Volume XII, Part II, Col. 
9621; emphasis added, throughout.) 

It is a matter of shame that in 1962 the Supreme Court 
of independent India upheld Section 124 A of the 
Penal Code, which defines the offence of sedition, 
albeit with a tortuous proviso that made no sense. It is 
a matter of disgrace that in 2016 the Bharatiya Janata 
Party (BJP) government headed by Narendra Modi 
should use Section 124 A to imprison student leaders 
and to prosecute political leaders. 
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The raison d’etre of Section 124 was stated all too 
clearly in a definitive work on the subject. (A Treatise 
on the Law of Sedition and Cognate Offences in British 
India, Penal and Preventive by W.R. Donogh; 
Thacker, Spink & Co., Calcutta, 1891.) Donogh, a 
barrister who practised in the Calcutta High Court, laid 
bare his motivation at the very outset in his preface. “If 
an apology be needed for the production of a work of 
this character, it might be possible to justify it on two 
grounds. One is the prominence which political 
offences of this type have assumed in India; the other, 
the importance of the preventive legislation recently 
introduced on the Statute-book, which, without 
prejudice to previously existing measures in pari 
materia, aims at a better control of the Platform and 
the Press…. The present work has been designed to 
accomplish this object.” 

Colonialism and racism 

Section 124 A existed as Section 113 in Thomas 
Babington Macaulay’s draft Penal Code of 1837, but it 
was omitted in the Indian Penal Code when it was 
enacted in 1860. It was introduced through an 
amending Bill by the Law Member of the Governor 
General’s Executive Council, Sir James Fitz James 
Stephen, on August 2, 1870. He said: “This law was 
substantially the same as the law of England at the 
present day, though it was much compressed, much 
more distinctly expressed, and freed from a great 
amount of obscurity and vagueness with which the law 
of England was hampered.” He then went on to state 
how the law of England stood on this subject. It 
consisted of three parts. There was first the Statute, 
commonly called the Treason-Felony Act (II Vic., 
c.12); secondly, the Common Law with regard to 
seditious libels; and thirdly, the law as to seditious 
words. 

Section 124 A is, thus, deeply rooted in English law as 
its very language reveals—“Whoever … brings or 

attempts to bring into hatred or contempt, or excites or 
attempts to excite disaffection towards, the 
government established by law in India, shall be 
punished with imprisonment for life… or with 
imprisonment which may extend to three years” plus 
fine. 

The features deserve note. First, no democratic 
government with any self-respect would demand the 
affection of its citizens; ruling monarchs do. English 
law has its origin in the days when the monarch ruled 
as well as reigned, though it persisted after he had 
ceased to rule. Sedition was a short step away from 
treason. Secondly the provision of imprisonment for 
life reveals the colonial rulers’ mindset. Its purpose 
was to crush Indian rebels. To Stephen “the phrase 
‘liberty of the Press’ was mere rhetoric”. As a small 
mercy comments expressing disapprobation of official 
acts and policies were permitted by Section 124 A but 
with a proviso. Those comments must not arouse any 
of the dreaded emotions it listed. 

This became law on November 25, 1870. It was made 
even more stringent on February 18, 1898, as a result 
of Justice Strachey’s ruling on Section 124 A in the 
first Tilak Case (Queen Empress vs Bal Gangadhar 
Tilak; 22 Bom.112). He held that mere excitement or 
attempt to excite the forbidden emotions sufficed to 
constitute sedition “even if there is nothing to show 
that he succeeded” or that “any disturbance” was 
caused. He was upheld by the Privy Council. Tilak was 
sentenced to 18 months’ rigorous imprisonment. 

On December 25, 1897, a Bill was moved by M.D. 
Chalmers to amend the general laws relating to 
sedition and cognate offences “so as to make 
it efficient for its purposes”. The mover of the Bill 
said: “Then it is urged, that the proposed clause goes 
further than English law, and again some passages in 
Sir Fitzjames Stephen’s speech are referred to. All I 
can say is this. If in 1870 he thought that an appeal to 



21 

Newspaper Analysis Programe TM  
Additional Note-3 (UPSC PTcumMAINS-2020) 

(Sedition analysis) 

 

force was a necessary constituent of sedition, he 
afterwards changed his mind. … I take it that the 
offence is complete, both in India and England, if it be 
proved that the offender has attempted to excite 
disaffection towards the government. It is not 
necessary that he should himself appeal to force. What 
he does is to excite or attempt to excite feelings of 
discontent which make people ready for mischief 
should the opportunity arise. 

“But after all, these arguments are more or less 
academic. No one in his senses would contend that 
because a given law is good and suitable in England, it 
is therefore good and suitable in India. If a rule of law 
exists in England we may fairly consider whether it is 
suitable to India, but the answer to the question must 
always depend on the conditions which prevail in 
India. How much licence of speech can be safely 
allowed is a question of time and place. If I smoke a 
cigar on the maidan it pleases me, and hurts no one 
else. If I smoke a cigar in the powder magazine of the 
Fort, I endanger the lives of many, and do an act well 
deserving punishment. Language may be tolerated in 
England which it is unsafe to tolerate in India, 
because in India it is apt to be transformed into 
action instead of passing off as harmless gas. In 
legislating for India we must have regard to Indian 
conditions, and we must rely mainly on the advice of 
those who speak under the weight of responsibility and 
have the peace and good government of India under 
their charge.” 

The Lieutenant-Governor of Bengal, Sir Alexander 
Mackenzie, said: “It is clear that a sedition law which 
is adequate for a people ruled by a government of its 
own nationality and faith may be inadequate, or in 
some respects unsuited, for a country under foreign 
rule and inhabited by many races, with diverse 
customs and conflicting creeds. It is impossible in 
India to accept the test of direct incitement to violence 
or intention to commit rebellion, and limit the 

interference of the government to such cases. It is not 
the apparent intention of the writers or speakers so 
much as the tendency of the writings or speeches 
which has to be regarded, and the cumulative effect of 
depreciatory declamation on the minds of an ignorant 
and excitable population has to be taken into 
consideration.” 

Thus, Section 124 A is rooted not only in colonialism 
but also in racism. 

Donogh reproduced with enthusiastic approval 
opinions by other colonial figures in India to the same 
effect, namely that Indians were an “ignorant and 
excitable people”—an outlook shared, doubtless, by 
those who in 2016 slap charges of sedition on 
university students and political opponents. 

Progressively draconian 

Originally, Section 124 A penalised excitement of 
“disaffection” alone. The 1898 amendment added 
“hatred or contempt”. The warning was clear—you 
must neither hate the British rulers nor despise them. 
This is the form in which Section 124 A exists still on 
our statute book. Strachey had warned: “Disaffection 
may be excited in a thousand different ways. A poem, 
an allegory, a drama, a philosophical or historical 
discussion, may be used for the purpose of exciting 
disaffection just as much as direct attacks upon the 
government. You have to look through the form, and 
look to the real object: you have to consider whether 
the form of a poem or discussion is genuine, or 
whether it has been adopted merely to disguise the real 
seditious intention of the writer.” There followed a 
spate of repressive press legislation. 

Mention of the word “sedition” aroused in Indians the 
very emotions of hatred and contempt for British that 
Section 124 A sought to forbid. Emotions or opinions 
cannot be stifled by legislation. The trials for sedition 
that followed further aroused nationalist feelings. 
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Tilak’s trial stirred people as none before and since 
did. Defiance came naturally to this brave man. His 
first trial was in 1897 before Justice Strachey and a 
jury. The second trial for sedition was in 1908 before 
Justice D.D. Davar, his counsel in the first trial, and a 
jury of whom seven Europeans returned a verdict of 
guilty while the two Indians, both Parsis, returned a 
verdict of “not guilty”. Justice Davar sentenced Tilak 
to six years’ transportation. At his third and last trial in 
1916 for sedition, he was successfully defended by 
M.A. Jinnah. He had been ordered to execute a bond 
for Rs.20,000 “for good behaviour” for “disseminating 
seditious matter”. Justices Batchelor and Shah quashed 
the order. 

In 1891 opinion in Bengal was outraged by the 
prosecution for sedition of the editor, owner, printer 
and publisher of the newspaper Bangobasi. It had 
trenchantly criticised the Governor-General for the 
Age of Consent Bill as being offensive to Hindu 
sentiment. This divided Indian opinion because some 
welcomed the Bill, opposed though they were to 
British rule. The jury was divided (7-2). The Chief 
Justice discharged the jury. “This is not the case on 
which I should accept anything but an [sic] unanimous 
verdict.” The thousand-strong crowd of “Natives” 
cheered the result. But the accused apologised to the 
Government of India for their “intemperate” language 
and the matter was dropped (J. Ghosal 
(Editor); Celebrated Trials in India; M. Banerjee, 
Bhowanipore; 1902; pages 165-232). 

‘Sedition’ and Indian nationalism 

It was a great moment in the history of India’s struggle 
for freedom when Maulana Mohammed Ali, Maulana 
Shaukat Ali and the Shankaracharya of Sharada Peeth 
were tried jointly in 1921 at Karachi for sedition along 
with other charges at the height of the Khilafat 
movement. Convicted, the Ali Brothers were released 
from prison in 1923. 

Maulana Abul Kalam Azad’s trial for sedition in 1922 
became famous for his magnificent statement in which 
he hurled defiance at the rulers. It was “an oration 
deserving penal servitude for life”, Gandhi wrote 
in Young India on February 23, 1922. 

Gandhi’s own trial for sedition in 1922 at Ahmedabad 
became a legend for two reasons. His open and full 
admission of his responsibility for “the diabolical 
crimes of Chouri Choura or the mad outrages of 
Bombay”. Next, for the sessions Judge C.R. 
Broomfield’s generous remarks while pronouncing the 
sentence. “It will be impossible to ignore the fact that 
you are in a different category from any person I have 
ever tried or am likely to have to try. It would be 
impossible to ignore the fact that in the eyes of 
millions of your countrymen you are a great patriot 
and a great leader. Even those who differ from you in 
politics look upon you as a man of high ideals and of 
noble and of even saintly life.” (A.G. Noorani; Indian 
Political Trials 1775-1947; Oxford University Press; 
2005; page 236). 

Broomfield became a highly respected judge of the 
Bombay High Court. An error has crept in some 
writings that the judge was “Justice Strangman”. Sir 
Thomas Strangman, the Advocate General, was 
appointed Special Prosecutor in the case. 

These trials and others for graver offences—such as 
that of Aurobindo Ghose in the Alipore Bomb Case 
(1908)—moulded public opinion. Trials create drama. 
These involved the tallest figures. People hated the law 
of sedition, which put them in peril. Sir Maurice 
Gwyer, the first Chief Justice of the Federal Court and 
a committed liberal, spurned the Strachey amendment 
and sought to inject the condition that “reasonable 
anticipation or likelihood of public disorder is the gist 
of the offence” (Niharendra Dutt Majumdar vs The 
King Emperor (1942 Federal Court Reports 38). It was 
a brave and well-meant effort. The Privy Council, an 
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instrument of colonial control, overruled him (King 
Emperor vs Sadashib Narayan Bhalerao (1947) Indian 
Appeals 89). The Viceroy Lord Linlithgow so hated 
Sir Maurice that he asked London to send a K.C. to 
brainwash the Chief Justice. He stayed on in India as 
Vice-Chancellor of the Delhi University. 

This was the state of the law on sedition that the 
British rulers imposed. Indian opinion was reflected in 
a pamphlet published by the Foreign Department of the 
All India Congress Committee (AICC). Written by 
Rammanohar Lohia, it was entitled The Struggle for 
Civil Liberties and had a foreword by Jawaharlal 
Nehru. Lohia wrote: “The ordinance law of sedition, 
Sea Customs Act and the Board of Censors are in 
themselves sufficient to put a ban on all advanced 
opinion, thought and art” (page 42). 

The framers of India’s Constitution proceeded warily 
only to arrive at a sound conclusion. The Draft Report 
of the Constituent Assembly’s Advisory Committee on 
Minorities, Fundamental Rights, etc., dated April 3, 
1947, mentioned sedition among the grounds on which 
freedom of speech and expression may be restricted 
(B. Shiva Rao (Ed.) The Framing of India’s 
Constitution; the Indian Institute of Public 
Administration, New Delhi; Volume II; page 139). The 
Drafting Committee also retained this ground later in 
1947. In October 1948 it recommended replacement of 
the words “or undermines the authority or foundation 
of the state” in clause (2) by the words “or undermines 
the security of or tends to overthrow the state” (ibid; 
“A Study”; page 220). On October 3, 1947, the 
Drafting Committee retained sedition. So did the Draft 
Constitution published in February 1948. 

K.M. Munshi’s role 

It is to the credit of K.M. Munshi that he secured the 
deletion of sedition when the Constituent Assembly 
debated the Draft on December 1, 1948. Moving his 

amendment for its deletion, he said: “The word 
‘sedition’ has been a word of varying import and has 
created considerable doubt in the minds of not only the 
members of this House but of courts of law all over the 
world. Its definition has been very simple and given so 
far back as 1868. It says ‘Sedition embraces all those 
practices whether by word or deed or writing which 
are calculated to disturb the tranquillity of the state and 
lead ignorant persons to subvert the government”. But 
in practice it has had a curious fortune. A hundred and 
fifty years ago in England, holding a meeting or 
conducting a procession was considered sedition. Even 
holding an opinion against, which will bring ill-will 
towards government, was considered sedition once. 
Our notorious Section 124 A of Penal Code was 
sometimes construed so widely that I remember in a 
case a criticism of a District Magistrate was urged to 
be covered by Section 124 A. But the public opinion 
has changed considerably since and now that we have 
a democratic government a line must be drawn 
between criticism of government which should be 
welcome and incitement which would undermine the 
security or order on which civilised life is based, or 
which is calculated to overthrow the state. Therefore 
the word ‘sedition’ has been omitted. As a matter of 
fact the essence of democracy is criticism of 
government. The party system, which necessarily 
involves an advocacy of the replacement of one 
government by another, is its only bulwark; the 
advocacy of a different system of government should 
be welcome because that gives vitality to a 
democracy.” His amendment was adopted. 
(Constituent Assembly Debates; Volume VIII; page 
731). Accordingly, the Revised Draft Constitution of 
November 1949 omitted sedition by a deliberate, 
considered decision (B. Shiva Rao; Vol. IV; page 
755). 

Article 19 (2) of the Constitution as it originally 
stood read thus: “Nothing in sub-clause (a) of clause 
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(1) shall affect the operation of any existing law in so 
far as it relates to or prevents the state from making 
any law relating to, libel, slander, defamation, 
contempt of court or any matter which offends against 
decency or morality or which undermines the security 
of, or tends to overthrow, the state.” 

It was, however, amended by the Constitution (First 
Amendment) Act, 1951. Clause (2) now read: 
“Nothing in sub-clause (a) of clause (1) shall affect the 
operation of any existing law, or prevent the state from 
making any law, in so far as such law imposes 
reasonable restrictions on the exercise of the right 
conferred by the said sub-clause in the interests of the 
security of the state, friendly relations with foreign 
states, public order, decency or morality, or in relation 
to contempt of court, defamation or incitement to an 
offence.” It was in support of this amendment that 
Nehru denounced sedition. 

The amendment made some changes: (i) Three new 
grounds of restriction were introduced viz. (1) Friendly 
relations with foreign states; (2) public order; and (3) 
incitement to an offence. (ii) The ground “tends to 
overthrow the state” was deleted. (iii) The words “any 
matter which offends against or undermines the 
security of the state” were substituted by the words “in 
the interests of the security of the state”. (iv) The 
words “libel, slander” were dropped retaining only the 
generic term “defamation”. (v) The qualification 
“reasonable restrictions” were inserted to govern all 
the grounds. 

In Romesh Thapar vs State of Madras (AIR 1950 S.C. 
124 at 128) Justice Patanjali Sastri said: “It is also 
worthy of note that the word ‘sedition’ which occurred 
in Art. 13 (2) of the Draft Constitution prepared by the 
Drafting committee was deleted before the article was 
finally passed as Art. 19 (2). … Deletion of the word 
‘sedition’ from the draft Art. 13 (2), therefore, shows 
that criticism of government exciting disaffection or 

bad feelings towards it is not to be regarded as a 
justifying ground for restricting the freedom of 
expression and of the press, unless it is such as to 
undermine the security or tend to overthrow the state.” 

The Press Commission’s Report noted the ruling of the 
Punjab High Court in Master Tara Singh’s case (A.I.R. 
1952 Punjab 27). It was held that Section 124 A had 
become void as contravening the right to freedom of 
speech and expression guaranteed by Article 19 (1) 
and that the section was not saved by Article 19 (2), 
under which only those utterances could be penalised 
which undermined the security of the state or tended to 
overthrow the state. Weston C.J. said in the course of 
the judgment, “The section has become inappropriate 
by the very nature of the change which has come 
about, viz., India becoming a sovereign democratic 
state.” It recommended repeal of Section 124 A 
(paragraph 1,054, page 403). Headed by Justice G.S. 
Rajadhyaksha of the Bombay High Court, it had 
among its members men of high stature such as C.P. 
Ramaswamy Aiyer, Acharya Narendra Dev and Dr 
Zakir Hussain. 

Omission of ‘sedition’ 

When the Constitution of India came into force on 
January 26, 1950, sedition did notfigure in Article 19 
(2) among the grounds on which the fundamental right 
to freedom of speech and expression [Art. 19 (1)(a)] 
could be subjected to “reasonable restrictions” by law. 
Its history and case law suggested clearly that it could 
not be stretched to fall within “public order” or 
“incitement to an offence”. Sir Maurice Gwyer sought 
to do that but with good intentions. The Government of 
India Act, 1935, did not contain a Bill of Rights. He 
had to enforce the law of sedition against Indians, as 
Linlithgow desired. He chose another option, which 
was to “read it down” and inject into Section 124 A, by 
judicial fiat, the ingredient of incitement to public 
disorder. This of course was contrary to the intention 
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of the framers of Section 124 A, especially after its 
amendment in 1898, and was contrary to Justice 
Strachey’s exposition, which had held sway for half a 
century. The Privy Council reversed Gwyer. 

The author of Section 124 A, Stephen, had noted that 
“the Penal Code contained no provision at all as to 
seditious offences not involving an absolute breach of 
the peace was the clear intention of the framers of 
S.124 A”. 

After the Constitution came into force, the High Courts 
did the correct thing—strike down Section 124 A as 
being violative of Article 19 (2). Courts exist to erase 
blots on the statute book. It is no function of a court of 
law to recycle statutory garbage. As early as inRomesh 
Thapar vs State of Madras (AIR 1950 SC 124) Justice 
Patanjali Sastri had drawn pointed attention to the 
deliberate omission of sedition in the Constitution. 
That was message enough for the High Courts. A full 
bench of three judges of the Allahabad High Court 
unanimously held Section124 A to be void. (Ram 
Narain vs State AIR 1959 Allahabad 101). It 
comprised Justices M.C. Desai, R.N. Gurtu and N.U. 
Beg, each of whom wrote a judgment of considerable 
learning and cogency of reasoning. No precedent, 
English, American or Indian, was overlooked. Justice 
Desai was against “importing words in S.124A” and 
held that “the right to spread disaffection against the 
government or any other person is included in the right 
to freedom of speech and expression guaranteed by the 
Constitution … danger to public order is not an 
ingredient of the offence”. He also cited the Press 
Commission’s recommendation for its repeal 
(paragraph 29). 

Concurring, Justice R.N. Gurtu noted the omission of 
“sedition” in Article 19 (2), while Justice N.U. Beg 
surveyed the legislative process which led to the 
enactment of Section 124 A in 1870 and its 
amendment in 1898. 

The Kedar Nath Singh case 

There came the judgment of the Constitution Bench of 
the Supreme Court on January 20, 1962, in Kedar Nath 
Singh vs State of Bihar (AIR 1962 SC 955; (1963) 1 
SCJ 18). Kedar Nath Singh, a member of the Forward 
Communist Party, had delivered a speech nearly a 
decade ago on May 26, 1953, in which he said: “Today 
the dogs of the C.I.D. are loitering round Barauni. 
Many official dogs are sitting even in this meeting. 
The people of India drove out the Britishers from this 
country and elected these Congress goondas to the 
gaddi and seated them on it. … The capitalists and the 
zamindars of this country help these Congress 
goondas. These zamindars and capitalists will also 
have to be brought before the people’s court along 
with these Congress goondas. 

“On the strength of the organisation and unity of 
kisans and mazdoors the Forward Communist Party 
will expose the black deeds of the Congress goondas, 
who are just like the Britishers. Only the colour of the 
body has changed. They have today established a rule 
of lathis and bullets in the country. 

“The Forward Communist Party does not believe in the 
doctrine of vote itself. The party had always been 
believing in revolution and does so even at present. We 
believe in that revolution, which will come and in the 
flames of which the capitalists, zamindars and the 
Congress leaders of India, who have made it their 
profession to loot the country, will be reduced to ashes 
and on their ashes will be established a government of 
the poor and the downtrodden people of India. 

“It will be a mistake to expect anything from the 
Congress rulers. They [Congress rulers] have set up 
Vinoba Bhave in the midst of the people by causing 
him to wear a langoti in order to divert the people’s 
attention from their mistakes. Today Vinoba is playing 
a drama on the stage of Indian politics. Confusion is 
being created among the people. I want to tell the last 
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word even to the Congress tyrants. Today the children 
of the poor are hankering for food and you 
Congressmen are assuming the attitude of nawabs 
sitting on the chairs.” He was sentenced to rigorous 
imprisonment for a year. There was nothing remotely 
seditious in the speech; not even the advocacy of 
revolution. There clearly was no immediate incitement 
to violent revolution. 

Old English cases were relied on, as was Gwyer’s 
ruling. These observations by the Supreme Court are 
noteworthy. “Any acts within the meaning of S.124A 
which have the effect of subverting the government by 
bringing that government into contempt or hatred, or 
creating disaffection against it, would be within penal 
statute because the feeling of disloyalty to the 
government established by law or enmity to it imports 
the idea of tendency to public disorder by the use of 
actual violence or incitement to violence. In other 
words, any written or spoken words, etc., which have 
implicit in them the idea of subverting government by 
violent means, which are compendiously included in 
the term “revolution”, have been made penal by the 
section in question.” 

Thus the mere advocacy of revolution was sedition 
itself. “Freedom has to be guarded against becoming a 
licence for vilification and condemnation of the 
Government established by law, in words which incite 
violence or have tendency… bringing the law into line 
with the law of sedition in England, as was the 
intention of the legislators when they introduced S.124 
A into the Indian Penal Code in 1870 as aforesaid, the 
law will be within the permissible limits laid down in 
cl. (2) of Art.19 of the Constitution. If, on the other 
hand, we give a literal meaning to the words of the 
section, divorced from all the antecedent background 
in which the law of sedition has grown, as laid down in 
the several decisions of the Judicial Committee of the 
Privy Council, it will be true to say that the section is 

not only within but also very much beyond the limits 
laid down in cl. (2) aforesaid.” 

The record shows this assertion to be untrue. Bar a 
perfunctory reference to Justice Patanjali Sastri’s 
observation, there was no discussion of the process by 
which the framers of the Constitution chose 
deliberately to omit sedition; no reference to the Press 
Commission’s recommendation and, worst of all, no 
reference to the Full Bench ruling of the Allahabad 
High Court—amidst copious quotes from old obsolete 
English rulings—and no reference to Nehru’s speech 
in 1951 denouncing sedition. 

An undergraduate whose essay on sedition contained 
blemishes such as these would earn a deserved 
reprimand. Kedar Nath’s case passed muster and its 
baleful impact survived to poison the wells of free 
speech. Chief Justice Sinha’s apologia betrayed his 
outlook and that of the other four judges: “The species 
of offence against the state was not an invention of the 
British government in India, but has been known in 
England for centuries.” 

Kedar Nath Singh was relied on unquestioningly in the 
following cases. 

1. Balwant Singh & Anr. vs State of Punjab (1995) 3 
SCC 214). A liberal bench acquitted the appellant who 
had raised the slogans “Khalistan Zindabad” and “Raj 
Karega Khalsa” because “no disturbance was caused” 
(page 218). 

2. Bilal Ahmad Kaloo vs State of A.P. (1997) 7 SCC 
431. Acquitted. Why? Because he had not done 
“anything against the government” (page 434). 

3. Kedar Nath Singh was not relied on in Nazir Khan 
vs State of Delhi (2003) 8 SCC 461, but its spirit so 
possessed Justice Arijit Pasayat that he went so far as 
to say: “Section 124-A deals with ‘sedition’. Sedition 
is a crime against society nearly allied to that of 



27 

Newspaper Analysis Programe TM  
Additional Note-3 (UPSC PTcumMAINS-2020) 

(Sedition analysis) 

 

treason, and it frequently precedes treason by a short 
interval. Sedition in itself is a comprehensive term, and 
it embraces all those practices, whether by word, deed, 
or writing, which are calculated to disturb the 
tranquillity of the state, and lead ignorant persons to 
endeavour to subvert the government and laws of the 
country. The objects of sedition generally are to induce 
discontent and insurrection, and stir up opposition to 
the government, and bring the administration of justice 
into contempt, and the very tendency of sedition is to 
incite the people to insurrection and rebellion. 
“Sedition” has been described as disloyalty in action, 
and the law considers as sedition all those 
practices which have for their object to excite 
discontent or dissatisfaction, to create public 
disturbance, or to lead to civil war; to bring into hatred 
or contempt the sovereign or the government, the laws 
or constitutions of the realm, and generally all 
endeavours to promote public disorder.” 

U.S. Supreme Court ruling 

Illiberalism pervades the Supreme Court’s rulings 
whenever its judges face the insecurity or dissent they 
dread—be it Terrorist and Disruptive Activities 
(Prevention) Act (TADA), the Prevention of Terrorism 
Act (POTA) or the Armed Forces Special Powers Act 
(AFSPA). The law of sedition is in an unholy mess. Its 
import depends on the outlook of judges, which is 
none too liberal. Contrast these rulings with the 
unanimous ruling of the U.S. Supreme Court in 1969 
in Brandenburg vs Ohio (395 U.S. 444; 23 L. Ed. 2nd 
40). It concerned a Ku Klux Klan leader who shouted 
at a meeting, where others carried firearms, “Bury the 
niggers”, “The niggers should be returned to Africa” 
and “Send the Jews back to Israel”. The majority held 
that “the constitutional guarantees of free speech and 
free press do not permit a state to forbid or proscribe 
advocacy of the use of force or of law violation except 
where such advocacy is directed to inciting or 
producingimminent lawless action and is likely to 

incite or produce such action. As we said in Noto v 
United States, 367 US 290, 297-298, 6 L Ed 2d 836, 
(1961), ‘the mere abstract teaching of the moral 
propriety or even more necessity for a resort to force 
and violence, is not the same as preparing a group for 
violent action steeling it to such action’. We are here 
confronted with a statute which, by its own words and 
as applied, purports to punish mere advocacy and to 
forbid, on pain of criminal punishment, assembly with 
others merely to advocate the described type of action. 
Such a statute fails within the condemnation of the 
First and Fourteenth Amendments.” 

Concurring, Justice William Douglas asked: “Suppose 
one tears up his own copy of the Constitution in 
eloquent protest to a decision of this court. May he be 
indicted? Suppose one rips his own Bible to shreds to 
celebrate his departure from one ‘faith’ and his 
embrace of atheism. May he be indicted?” Will one 
who burns Manusmriti be indicted? What of 
Mayawati’s attacks on Manuwadis? 

In Hector vs A.G. of Antigua (1990) 2AC 312, the 
Privy Council held: “In a free democratic society it is 
almost too obvious to need stating that those who hold 
office in government and who are responsible for 
public administration must always be open to criticism. 
Any attempt to stifle or fetter such criticism amounts 
to political censorship of the most insidious and 
objectionable kind. At the same time it is no less 
obvious that the very purpose of criticism levelled at 
those who have the conduct of public affairs by their 
political opponents is to undermine public confidence 
in their stewardship and to persuade the electorate that 
the opponents would make a better job of it than those 
presently holding office. In the light of these 
considerations their Lordships cannot help viewing 
statutory provision which criminalises statements 
likely to undermine public confidence in the conduct 
of public affairs with the utmost suspicion. … it would 
on any view be a grave impediment to the freedom of 
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the press if those who print, or a fortiori those who 
distribute, matter reflecting critically on the conduct of 
public authorities could only do so, with impunity if 
they could first verify the accuracy of all statements of 
fact on which the criticism was based.” 

These observations establish the fundamental fallacy 
underlying Chief Justice Sinha’s logic—words cannot 
be read into a penal statute in order to validate it. 
“Their Lordships are willing to give full weight to the 
presumption of constitutionality but think that the 
attempt to contrive a suitable implied term in this 
context only serves to emphasise the inherent conflict 
between the provision which it is sought to rescue and 
the constitutional safeguards of free speech.” 

English history and sedition 

English history is rich in trials for sedition which 
shaped it and bestirred the people. The volumes 
of State Trials record the struggle for freedom of 
speech; most notably, in the magnificent speech by the 
greatest advocate of all time, Sir Thomas Erskine in 
defence of Thomas Paine’s The Rights of 
Man (Speeches of Thomas Lord Erskine by Edward 
Walford; Reeves & Turner; 1870; Volumes 1 and 2). 

In 1984, Lord Denning expressed the view that “the 
offence of seditious libel is now obsolete” (Landmarks 
in the Law; page 295). No one has cited Stephen on 
sedition as approvingly as Chief Justice Sinha did. The 
authoritative work Media Law by Geoffrey Robertson 
Q.C. and Andrew Nicol, Q.C. opined that Stephen’s 
definition of seditious libel “is frighteningly broad and 
the crime has been used in the past to suppress radical 
political views. Even in the twentieth century it was 
used against an Indian nationalist and against 
Communist organisers. However, the post-war 
tendency has been to narrow the offence considerably. 
… There has been no prosecution for sedition since 
1947, and the offence now serves no purpose in the 
criminal law. In terms of Article 10, it is hard to see 

how it is necessary in a democratic society or 
proportionate to any legitimate aim.” 

Sedition was indeed abolished through the Coroners 
and Justice Act, 2009. The then Justice Minister, 
Claire Ward, said at the time of the Act’s enactment: 
“Sedition and seditious and defamatory libel are arcane 
offences from a bygone era when freedom of 
expression wasn’t seen as the right it is today. Freedom 
of speech is now seen as the touchstone of democracy, 
and the ability of individuals to criticise the state is 
crucial to maintaining freedom.” Britain’s Law 
Commission had recommended the abolition of the 
law of sedition in 1977. 

According to Claire Ward, “The existence of these 
obsolete offences in this country had been used by 
other countries as justification for the retention of 
similar laws which have been actively used to suppress 
political dissent and restrict press freedom.” It is very 
likely that she had India in mind. 

Robertson and Nicol point out that “many of the 
criminal laws that affect the media—official secrets 
and prevention of terrorism, and most of the laws 
relating to contempt, reporting restrictions and 
obscenity—cannot be invoked in the criminal courts 
by anyone except the Attorney-General or the Director 
of Public Prosecutions (who works under the 
Attorney’s superintendence). … In all these cases the 
Attorney-General is not bound to take legal 
action, even if the law has clearly been broken. He has 
a discretion—to prosecute or not to prosecute—
depending on his view of the public interest. In 
exercising his discretion he is entitled to take into 
account any consideration of public policy that bears 
on the issue—and the public policy in favour of free 
speech is important in deciding whether to launch 
official secrets or contempt or obscenity prosecution. 
Actions that appear to compromise free speech are 
likely to be criticised in Parliament, where the 
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Attorney must answer for both his and the DPP’s 
(Director of Public Prosecution) prosecution policy.” 

Sir John Simon said on December 1, 1925, in 
the House of Commons: “There is no greater nonsense 
talked about the Attorney-General’s duty than the 
suggestion that in all cases the Attorney-General ought 
to prosecute merely because he thinks there is what 
lawyers call ‘a case’. It is not true, and no one who has 
held that office supposes that it is.” That is why both 
Sir Chimanlal Setalvad and Sir Ibrahim Rahimtullah 
advised the Governor of Bombay not to prosecute 
Gandhi for sedition. The result vindicated them. 
Gandhi emerged stronger after the trial. In the 
Kedarnath case in 1962, as well as in later cases, the 
Supreme Court overlooked one fundamental difference 
between English law and Indian law. In England the 
Attorney-General’s prior consent is necessary before a 
prosecution for sedition is launched. He acts in a quasi-
judicial capacity, not as a party hack. 
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